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BERGER, Justice, for the majority:



In this criminal appeal we consider whether thal tourt should have granted
appellant’s motion for judgment of acquittal basedconflicts in the State’s evidence.
In most cases, inconsistencies in the evidenceeaotved by the jury. Here, however,
the State’s two relevant witnesses gave irreconlgildifferent accounts of material
facts. Most significantly, the victim testifiedahtwo men pulled her into an alley and
robbed her at gunpoint. One of the assailants,wmdgthe State’s only witness against
appellant, testified that three men participatetharobbery and that they all were
present in the alley, standing within three feethaf victim. Where the victim flatly
denies that a defendant was present, and theoecisrroboration for the accomplice’s
contrary testimony, a motion for judgment of acthishould have been granted.
Accordingly, we reverse.

Factual and Procedural Background

Shortly before 9:30 p.m., on October 1, 2007, A.8.17 year-old high school
student, was walking to her home in Wilmington.T Aand her cousin were crossing
the Market Street Bridge, when she noticed three wedking in the same direction,
but on the opposite side of the bridge. After smog the bridge, A.T. left her cousin
and turned onto 8 street. She was talking witfead on her cell phone when two

men, holding guns, ran up behind her and order@diAto an alley. At that point,

We refer to the victim as A.T. to protect her idgnt
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A.T. saw the third man walking across the str&kte never saw him again and could
not identify him, either from photographs or aalri

According to A.T., one of the two men was weaririguee hat and the other was
wearing a black hat. The man in the blue hat latey identified as Jaron Smullen and
the man in the black hat was identified as MarvinrBughs. A.T. testified that
Burroughs ordered her to lie down on her back.r@dighs demanded money, but A.T.
said she had none. Burroughs patted her downhwidb lie on her stomach, patted
her down again, and then ordered her to strip.. Aomplied, and Burroughs then
ordered her to lie back down. Burroughs pickedh@pclothes and then ordered A.T.
to lie on her stomach. At that point, A.T. heard®ughs ask Smullen, “Should | do
it, should | do her?” A.T. saw from Smullen’s sbadthat he shook his head, no.
Burroughs then ordered A.T. to walk about 10 fewt stand under a street lamp so
that he could see her better. After a few minutdke lighted area, Burroughs told
A.T. to lie on her stomach. He warned her not twen or he would kill her, and then
he and Smullen left, taking A.T.’s clothes and g@#lbne with them. A.T. started
walking home, and a car with some of her friendsspd by. The friends gave A.T.
clothes and brought her to her aunt’s house.

When the police interviewed A.T. later that evenstte told them that she knew

the man in the blue hat from high school. The rmayt, Detective Matthew Hall



returned to A.T.’s house, and she identified Smullem a high school yearbook. The
police located Smullen and interviewed him. Smulidentified Burroughs and
Washington. Smullen also confessed and gaveearstat to the police. Under a plea
bargain, Smullen pled guilty to second degree robbed second degree conspiracy.
He agreed to testify truthfully at his co-defendantal and the State agreed to seek
a sentence of no more than one year at Level V.

Smullen’s testimony at trial conflicted with higgrstatement to the police and
with A.T.’s testimony. On direct examination aaly he said he was coming from a
pickup basketball game and saw Burroughs and Watrirby the Market Street
Bridge. Burroughs said, “We going to get these dwdes that was walking across the
bridge.® In response, Smullen said okay and Waghimsaid nothing. After the two
potential robbery victims turned the corner an@pipeared, the three men changed
their focus to A.T. Smullen testified that he rgeized A.T. while on the bridge, but
that he only told Washington that he knew her.

Smullen said that, when they went into the alleywas two feet away from
A.T., and that Washington was even closer to themi— about one foot away — on
the other side. Both he and Washington were kgdpivkout. Smullen said that he

did not have a gun, but he saw that Washingtonahgdn on his waist. When

Tr. 5/14 at 187.



Burroughs asked if he should shoot A.T., Smullshfted that he “jumped in the way”
and said, “No, we not going to shoot hér.” Thdrthake of the men walked away
together.

On cross-examination, Smullen denied that A.T. eeh ordered to stand up
and walk under the light. When asked, “Weren’t gtanding there?” he answered,
“Not that close . . . | was like 2 feet away.” Red further, Smullen explained that he
wears glasses and did not have them on. He didawet his glasses on at trial, either,
but was able to see the court reporter sittingnaféet away from him. Smullen also
acknowledged differences between his taped stateamel his trial testimony. For
example, in his statement, Smullen did not sayWeadhington had a gun; he said that
A.T. had no money; and he claimed to be fartheryaneam A.T. during the robbery.
He agreed that, when he gave his taped stateneedidmot know A.T.’s version of
events.

Washington and Burroughs were tried together, aost of the focus was on
Burroughs’ identity. Smullen and A.T. agreed tBatroughs was the one giving the
orders, but she had difficulty identifying him fropmotographic lineups, and was
unable to identify him in court. At the close bétState’s case, Washington moved

for judgment of acquittal. The trial court denidht motion, as well as a renewed

3Tr. 5/14 at 198.



motion for judgment of acquittal or a new trial. aghington was convicted of first
degree robbery and second degree conspiracy. uiyhagquitted him on the charge
of possessing a firearm during the commissionfefay. This appeal followed.
Discussion

The jury’s function is to decide whether the eviceepresented at trial proves,
beyond a reasonable doubt, that the defendant dbedntine charged crimes. “[l]t is
the sole province of the fact finder to determinmmess credibility, resolve conflicts
in testimony and draw any inferences from the pndaets.* The jury has “discretion
to accept one portion of a witness’ testimony ajelat another parf.” But, in the rare
case where there is an irreconcilable conflichia $tate’s evidence concerning the
defendant’s guilt, such as would preclude a coiondbeyond a reasonable doubt, the
trial court must remove the case from the jury’ssideration and grant a motion for
judgment of acquittal.

This Court found such a conflict Bland v. Sate.® Four defendants had been
charged with burglary and conspiracy after themstdiscovered that their home had

been burglarized while they were on vacation. tivihe defendants entered into plea

“*Poon v. Sate, 880 A.2d 236, 238 (Del. 2005).
*Pryor v. Sate, 453 A.2d 98, 100 (Del. 1982).

®263 A.2d 286, 288 (Del. 1970).



bargains, and presented the only evidence aghmsémaining two defendants. The
accomplices agreed that: 1) they were togetharcir; 2) they stopped and took mail
from the victims’ mailbox; 3) then they drove arduior a while; and 4) when they
returned, two men stayed in the car while the stheoke into the house.

But the accomplices’ stories differed in severapezts. For example, one said
that there were four burglars; the other agreecktivere four on direct examination,
but on cross-examination changed his testimonysartithere were six. One said that,
after taking the mail, and learning the name offtbmeowner, they called the house
to make sure no one was home. The other saithiaamade no telephone call. One
said that the car remained parked at the cornangltive burglary. The other said that
he was instructed to drive around for a while dmhtreturn, and also said that during
the burglary, he took one of the two defendantsénatrthe defendant’s request.

The Bland court first discussed Delaware law on corroborataf an
accomplice’s testimony. The Court noted that ofineésdictions require corroboration
from an independent source. In Delaware, howeeagroboration is not “an absolute

necessity.” The Court declined to change the Datawule, noting that it “has been

263 A.2d at 288.



followed repeatedly for many years and [is] toophg@mbedded in the law of this
state to permit our changing it by judicial actidnThe Court continued:
But our rule does not mean that a trial Judge bgsonver

to remove the case from the jury’s consideratiom isituation

where, for example, there is an irreconcilable lcinh the State’s

case concerning the defendant’s guilt. On occasiaomay well be

the duty of the trial Judge to declare the evideadee insufficient

to warrant conviction. The present appellants @oatthat this

was such a case. We agfee.

The principle announced Biand has been reaffirmed numerous times over the
past 40 year¥. None of the fact patterns in thoséBland cases, however, created
an irreconcilable conflict. That is because onlgirare case, like this one, will all of
the requirements for an irreconcilable conflicfiwend. First, the conflict must be in
the State’s evidence. The fact that defense wsteepresent evidence inconsistent
with the State’s witnesses is irrelevant. Sectmel only evidence of the defendant’s

guilt must be the uncorroborated testimony of onmore accomplices. Finally, the

inconsistencies must be material to a finding aftgu

%bid.

%Ibid.

e, eg.,; Corbinv. Sate, 1991 WL 316965 (Del. Supr\Vard v. Sate, 1991 WL 181476 (Del.
Supr.); Brokenbrough v. Sate, 522 A.2d 851 (Del. 1987Wntjen v. State, 398 A.2d 780 (Del.
1979);Wilson v. Sate, 305 A.2d 312 (Del. 1973).
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In analyzing the evidence against Washingtoa pegin with the fundamental
inconsistency as to the number of participanthéndrime. Smullen said there were
three people, standing within a few feet of theimian an alley. A.T. said there were
only two. She was unwavering in her testimony, tagtthe two men ran up to her, the
third person, who had been walking on the bridgereethe attack, was walking
across the street. The presence and use of gwanether significant inconsistency.
Smullen testified that he had no gun; that Burr@ughs pointing his gun at A.T.; and
that Washington had a gun in his waist. A.T. festithat Smullen and Burroughs
both were pointing guns at her. There were othetenah inconsistencies. For
example. Smullen said that, when Burroughs askeetiven he should shoot A.T.,
Smullen jumped in the way and said no. A.T. daad Smullen merely shook his head.
Finally, Smullen testified that he did not see Astanding nude, under the street light,
a few feet away from him.

But for Smullen’s testimony, the State would hawael mo evidence against
Washington. In closing, the State made it apdearthere was independent support
for Smullen’s account of the crime. For exampljlevlisting the consistencies
between A.T.’s testimony and Smullen’s, the prosacsaid, “Theyboth stated that

[A.T.] was on the ground when ttieree men fled the scene . . ™.” In rebuttal, the

77, 5/16 at 22.



prosecutor again made it seem that there was amatbbn for Smullen’s testimony.
He said that “everybody agrees . . . that . .edimen approached A.T. . .*2.” In fact,
A.T. denied that there was a third person presettie alley, during the robbery. This
Court recently reaffirmedland, noting the “inherent weakness in accomplice
testimony.™ Smullen’s testimony not only was urobworated, but also was
contradicted by the victim. In almost all othercamstances, it would be the jury’s
task to sort out the conflicts in the evidence, tindecide whether to accept or reject
all or a portion of the witnesses’ testimony. Hdrewever, we conclude that the
irreconcilable conflicts in the State’s evidenceghuded any rational jury from
reaching a harmonious version of the facts that@vewpport a finding of guilt beyond
a reasonable doubt.

We recognize the dissent’s concern about remowcigiél determinations from
the jury. The dissent proposes that we adopt tiesddri doctrine of “destructive
contradictions,” as set forth Biate v. Newberry.** We decline to do so, although we
find that Smullen’s testimony was so inherentlyr@utble that it would meet even that

standard.

12d. at 59.
139mith v. State, 2010 WL 1224887 at *7 (Del. Supr.)
14605 S.W.2d 117 (Mo. 1980).
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Conclusion
Based on the foregoing, the judgment of the Sup@uurt is REVERSED and
this matter is REMANDED for further action in acdance with this opinion.

Jurisdiction is not retained.
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RIDGELY, Justice, dissenting:

| respectfully dissent. Under Superior Court CriatiRule 29 (df there is only
one ground for the entry of a judgment of acquittelmely that “the evidence is
insufficient to sustain a convictio®” Smullentifisd at trial that he conspired with
Washington and Burroughs to rob A.T. Smullen expldthat Washington was acting
as a look-out during the robbery. Specifically,saMagton was “[o]n the other side,
make sure nobody was coming.” A.T. acknowledgedattesence of a third man on
the bridge. No juror was required to accept asirate her belief that only two men
were in the alley. According to Smullen, the thindhn was Washington who was
acting as the look-out. “When a defendant chaksrthe sufficiency of the evidence
to support a conviction, we review the evidencddtermine whether a rational trier
of fact, considering the evidence in the light nfasbrable to the prosecution, could
find the essential elements of the offense beyorghsonable doubt” Smullen’s
testimony satisfies this test. A rational trieffact could conclude that Washington

was both a co-conspirator and an accomplice todhieery*®

15« . The Court on motion of a defendant or of its omation shall order the entry of judgment of
acquittal of one or more offenses charged in thgctment or information after the evidence on
either side is closed if the evidence is insuffiti® sustain a conviction of such offense or cften

16 Super. Ct Crim. R. 29(a)jnited States v. Cohen, 301 F.3d 152, 159 (3rd Cir. 2002); Wright &
Henning, 2A Fed. Prac. & Proc. Crim. 8466 (4th B09).
" Poon v. Sate, 880 A.2d 236, 238 (Del. 2008eward v. State, 723 A.2d 365 (Del. 1999)onroe
v. Sate, 652 A.2d 560, 563 (Del. 1999pbertson v. Sate, 596, A.2d 1345, 1355 (Del. 1991).
18See 11Dd. C. § 271.
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The Majority holds that an “irreconcilable conflicequiring a judgment of
acquittal arises where: 1) there is a conflichia State’s evidence; ii) the only evidence
of the defendant’s guilt is the uncorroboratediteshy of one or more accomplices;
and iii) the inconsistencies are material to aifigbf guilt. Applying this test will
take from the jury cases that are well within the/s capability to decide without
speculation.

The necessary predicate of an irreconcilable adrifiat requires a judgment of
acquittalas a matter of law due to inconsistencies is so rare that one stateléfaned
it under the doctrine of “destructive contradic8d®’ According to the Missouri
Supreme Court, “when the state’s evidence is imttlgrencredible, self-destructive or
opposed to known physical facts it will not be giéint to permit a jury to find the
defendant guilty beyond a reasonable dodbt.” THaistrine is very limited. A
defendant is not entitled to an acquittal simplcéaese the testimony, even of
accomplices, is conflicting. As the Missouri SupeeCourt explained:

A defendant is not entitled to a judgment of adquibecause of

discrepancies or conflicts in the testimony of 8tate’'s witnesses.

Conflicts in the evidence, the determination of dnedibility of the

witnesses and the weight to be given their testymare within the

peculiar province of the jury. The fact that anggs’ testimony may to

some extent be contradictory does not prevenbitstduting substantial
evidence. Inconsistencies in testimony are quastior jury resolution.

19 qate v. Newberry, 605 S.W.2d 117, 121 (Mo. 1980).
4.
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The testimony of a single witness may be considsuéficient although
the testimony may be inconsistent.

| find Missouri’'s articulation of this doctrine rasive, useful, and consistent with
the purpose of the irreconcilable conflict ruleBliand. Only when the “testimony is
so inherently incredible, self-destructive or omzbt known physical facts on a vital
point or element” should the case be removed ffercapable hands of the jury. The
doctrine does not apply to inconsistencies betvieertiestimony of one witness and
another witness at tri#dl. Resolution of such dlaxnis for the jury to resolve.

“It has long been our law that the jury is the galdge of the credibility of the
witnesses antesponsible for resolving conflictsin the testimony.”* The conflicts in

this case were reconcilable by deciding whetherle@mwas crediblé* The Superior

2L1d. (citations omitted). Nor do all inconsistenciegéstimony rise to the level of “destructive
contradictions.” See Sate v. McGee, 284 S.W.3d (Mo. Ct. App. 2009). The doctrine has
application “to contradictions between the victiririal testimony and prior out-of-court statements,
to contradictions as to collateral matters, onttmnsistencies not sufficient to make the testimony
inherently self-destructive.Sate v. Paulson, 220 S.W.3d 828, 833 (Mo. Ct. App. 2007) (quoting
Sate v. Cole, 148 S.W.3d 896, 902 (Mo. Ct. App 2004)). Thetdoe does not apply to
inconsistencies between the testimony of one wstraesl another witness at trigkee Sate v.
Johnson, 182 S.W.3d 667, 672 (Mo. Ct. App. 2005) (citiBigte v. Case, 140 S.W.3d 80, 92 (Mo.
Ct. App. 2004)). The doctrine is applicable whewitness’ testimony is “marred by rampant
inconsistencies and contradictionsSate v. Case, 140 S.W.3d at 92.

2 Sate v. Johnson, 182 S.W.3d at 672.

B Tyrev. Sate, 412 A.2d 326, 330 (Del. 1980) (emphasis addatihgctate v. Matushefske, 215
A.2d 443, 448-49 (Del. 1965%ate v. Adams, 65 A. 510, 512 (Del. Ct. O. & T. 1906)).

2 Compareward v. Sate. (1991 WL 181476 (Del. Sept. 9, 1991)). Ward an accomplice to a
robbery confessed to the police following her arrgereby implicating her two co-conspirators.
At trial, the accomplice recanted her confessiah @@nied any knowledge of the relevant events.
In upholding the convictions of the two co-consfara, we held:

[t]he jury could reasonably have found that Simstourt testimony was false and

her prior out-of-court testimony was, in fact, tineth. With proper cautionary

instructions, a jury may ground a guilty verdicledp on the testimony of an
14



Court correctly recognized that if the jury belidv@mullen, it could find Washington
guilty beyond a reasonable doubt. By viewing thdence in the light most favorable
to the State, as our law requires when considerimgtion for judgment of acquittal,
the Superior Court did not err when it denied Wagtun’s motion. Here, the State’s
evidence was not inherently incredible, self-desive or opposed to known physical
facts. Accordingly, the doctrine of “destructiventradictions” would not apply.
Because a rational trier of fact could find Waskamgguilty as an accomplice based

upon Smullen’s testimony, | would affirm the judgmef the Superior Court.

accomplice, even if such testimony is not corroteata(d., at *2).
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